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Section

1.1250-1(b)(6)

1.
Installment payments are considered to consist
of proportionate amounts of cost and gain.
Consistent application of this principle would
seem to require the gain to be returned upon
the basis of its components. Thus, gains from
a disposition subject to Section 1250(a)(1)
that are reported under the Installment method
should be deemed to consist of a proportionate
amount of Section 1250 gain and a proportionate
part of other gain. We appreciate that the
treatment proposed here is the same treatment
embodied in the final regulations under Section
1245, but as a matter of principle we believe
the proposed treatment is unwarranted.

2.

1.1250-2(b)(4)

1.1250-2(f)(2)

Neither Example (1) nor (2) extends the com
putation of additional depreciation into the
year of disposition. This appears to be an
unwarranted attempt to apply the now essentially
repudiated "Cohn" rule.
(Fribourg Navigation
Co., Inc. v. Com., U.S. Supreme Court, No. 23,
March 7, 1966; 17 AFTR 2d 470.) In Example (1)
the property is sold on February 1, 1968 and in
Example (2) the sale occurs on February 15, 1970
By falling to compute additional depreciation in
the year of sale the taxpayer in each Example is
disadvantaged because straight-line depreciation
is in excess of accelerated depreciation in
those years.

3.
This provision requires certain taxpayers, who
acquire Section 1250 property which has a basis
reflecting depreciation adjustments allowed or
allowable to another taxpayer, to file with
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Section

their income tax or Information returns for the
year of acquisition all of the Information listed
in Proposed Regulations Section 1.1250-2(f) (1).
Since such information is to be maintained in
taxpayers’ permanent records, as required in
Proposed Regulations Section 1.1250-2(f)(1), it
would be a duplication and an unnecessary
additional burden on taxpayers to require the
filing of such information with the tax returns.
It should be sufficient that permanent records
are maintained.
4.

1.1250-3(a)(3)(i)

This provision, which governs the amount of
additional depreciation for property in the hands
of a transferee who acquires property in a trans
action which is in part a sale or exchange and in
part a gift, would generally produce an inequit
able result when the property is disposed of by
the transferee. Since the amount of such addi
tional depreciation would be the same as it was
in the hands of the transferor immediately before
the disposition reduced only by the amount of
any gain taken into account under Section 1250(a)
(1) by the transferor upon his disposition to the
transferee, the total gain taken into account by
both transferor and transferee under Section 1250
(a)(1) would often be greater than the amount
which would be taken into account if the trans
feror recognized the full gain to which Section
1250(a)(1) applies. This is demonstrated by
Example (1). If Smith had been required to recog
nize the full Section 1250(a)(1) gain upon his
disposition, such amount of ordinary income would
have been $4,000 (that is, the applicable precent
age, 40 per cent, multiplied by the additional
depreciation for the property of $10,000). In
Example (1), the total Section 1250(a)(1) gain
recognized is $4,400. If the property had been
sold by the donee immediately after his acquisi
tion, the total Section 1250(a)(1) gain recognized
would have been $5,200; $2,000 recognized by
Smith and $3,200 recognized by his son ($8,000
multiplied by the applicable percentage of 40
per cent).

Equity would be served if the additional deprecia
tion in the hands of the transferee of property
acquired by gift were governed by a rule similar
to that provided in Proposed Regulations Section
1.1250-3(f)(2)(11) for the treatment of property
distributed by a partnership to a partner. Thus,
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the additional depreciation in the hands of the
transferee immediately after the disposition
should be an amount equal to (a) the amount of
the additional depreciation for the property in
the hands of the transferor immediately before
the disposition, minus (b) the amount of any gain
(in case the disposition is in part a sale or
exchange and in part a gift) which would have been
taken into account under Section 1250(a)(1) by
the transferor upon the disposition if the
applicable percentage for the property had been
100 per cent.

5.
1.1250-3(c)(3)(l)

This provision proposes similar treatment of
property in the case of a transfer described
in Proposed Regulations Section 1.1250-3(c)(2) as
that suggested for property transferred by gift,
in Comment No. 4 above.

For the same reasons mentioned in 4, equity would
be served if the provision were changed to read
as follows:
"(1) The additional depreciation for the
property in the hands of the transferee
immediately after the disposition shall be
an amount equal to (a) the amount of the
additional depreciation for the property in
the hands of the transferor immediately
before the disposition, minus (b) the amount
of any gain which would have been taken into
account under Section 1250(a)(1) by the trans
feror upon the disposition if the applicable
percentage for the property had been 100 per
cent.”

6.
1.1250-3(d)(2)(ii)

It is suggested that the last sentence of Pro
posed Regulations Section 1.1250-3(d)(2)(ii)
should be amended to read as follows:
"To the extent that Section 1250(d)(4)(a)(i)
prevents the purchase of stock in a corpor
ation from resulting in nonrecognition of gain,
the basis of purchased stock is its cost. In
the event that Section 1250(d)(4)(A)(i) pro
duces the effective limitation on gain to
be taken into account under Section
1250(a)(1), then qualified stock shall be
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1.1250-3(d)(2)(iv)

deemed to be property the purchase of
which resulted in nonrecognition of gain
within the meaning of the last sentence
of Section 1033(c)."

It is suggested that two additional examples
be added here to illustrate the application of
the amendment to Proposed Regulations Section
1.1250-3(d)(2)(ii) suggested in Comment No. 6
above. The examples are as follows:
"Example (2). Assume the facts stated in
example (1) except that the proceeds were
expended $42,000 for Section 1250 property,
$20,000 for stock in a corporation, and
$33,000 for land. Under these circum
stances the entire $16,000 of Section 1250
(a)(1) gain is recognized and the basis of
each acquired property is determined in the
following manner:
"(a) The total basis of the acquired
properties is $45,000, that is, their cost
($95,000) reduced by the portion of the
total gain realized which was not recog
nized ($50,000). Under subdivision (ii)
of this subparagraph, the basis of the
purchased stock is its cost to the extent
($15,000) that Section 1250(d)(4)(A) pre
vents the purchase of such stock from
resulting in nonrecognition of gain, There
fore, the basis to be allocated to the
acquired properties (excluding three-fourths
of the stock) is $30,000.
"(b) Under subdivision (ill) of this
subparagraph, such basis is to be allocated
to the properties in proportion to their
respective costs. Since all of the Section
1250(a)(1) gain is recognized , there is no
reduction of the cost of the Section 1250
property acquired. Thus, the basis of the
Section 1250 property is $15,750 (42/80 x
$30,000), the basis of the land is $12,375
(33/80 x $30,000), and the basis of one
fourth of the stock is $1,875 (5/80 x $30,000).
The basis of the remaining three-fourths of
the stock is its cost of $15,000.
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example (1) except that the proceeds were
expended $6,000 for Section 1250 property,
$5,000 for stock in a corporation, and
$84,000 for land. Under these circumstances,
the Section 1250(a)(1) gain which is taken into
account by reason of the application of Section
1250(d)(4)(A) is $10,000, that is, the excess
of the gain which would have been recognized
($16,000) over the cost of Section 1250 pro
perty acquired ($6,000). The basis of each
acquired property is determined in the following
manner:
"(a) Under subdivision (ii) of this
subparagraph, the total basis of the acquired
properties is $39,000, that is, their cost
($95,000) reduced by the portion of the total
gain which was not recognized ($56,000).

"(b) Under subdivision (ill) of this
subparagraph, such basis is allocated to the
properties in proportion to their respective
costs, and for this purpose the cost of the
Section 1250 property is considered to be
zero, that is, its actual cost ($6,000) minus
the gain not recognized because of the appli
cation of Section 1250(d)(4)(A) ($6,000).
Since the effective limitation was that pro
vided in Section 1250(d)(4)(A)(ii), the stock
purchased did not prevent nonrecognition of
gain. Therefore, the basis of the Section 1250
property is zero, the basis of the land is
$36,809 (84/89 x $39,000), and the basis of the
stock is $2,191 (5/89 x $39,000)."
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TECHNICAL COMMENTS

Section
1.1250-1(d)(3)(ii)

1.
The payment made by B (lessee) to A (lessor)
more closely resembles advance rent rather
than "intangible real property.” The cost
of acquiring a leasehold would provide a more
apt subject matter for the Example.

2.

1.1250-2(b)(2) and
1.1250-2(b)(4)

This provision and Example (1) should recognize
that under the guideline depreciation procedures
salvage value may be taken into account in
determining the rate of depreciation as expressed
in useful life. For example, under the guide
lines a 10-year life is appropriate for an asset
with a 10-year life and zero salvage, an asset
with a 9-year life and a 10% salvage, an asset
with an 8-year life and a 20% salvage. In all
of these cases a 10-year guideline life may be
used. The example referred to in the Proposed
Regulations loses sight of this.

3.
1.1250-3(c)(1)

The application of this formula should be
Illustrated by an example.

4.
1.1250-3(d)(6)(ii)(a)

If the total amount realized on each class of
property has been determined by agreement of the
parties to the disposition, a further allocation
based on fair market value should be unnecessary
unless the parties are related.

5.
1.1250-3(f)(2)(iii)

The treatment of excess basis as an addition to the
capital account should be mandatory,
(e.g.,
Proposed Regulations Section 1.1250-3(a)(3)(i ii))
"May be" should be changed to "is" in order to
achieve uniform treatment of excess basis.
6.

1.1250-5(c)(5),
Example 1, (vii)(a)

January 1, 1961 should be changed to January 1,
1971.

